
During any OSHA inspection, the Compliance Safety and Health Officer (“CSHO”) will more than likely 
take witness testimony from crew members that are on site. This CSHO will hand-write the interview 
answers and ask the employee to sign the witness statement. Most employers and employees do not 
understand their rights during an OSHA inspection and do not know that they are not required to sign 
witness statements. This article explores OSHA’s interviewing process, the use of witness statements by 
OSHA, and suggests alternatives to signing a witness statement.

Everyone has the right to counsel
First and foremost, it should be noted that any member of management, including officers, directors, and 
owners have the right to have counsel present during any OSHA interview. In addition, any supervisory 
employee is also considered part of management, and therefore has the ability to have counsel present 
during the interviews. When OSHA inspects a job site, supervisory employees such as crew leaders, foremen, 
superintendents, and/or project managers should assert their right to have counsel present before giving 
any testimony to OSHA. In other words, the supervisor should state their name, position and assert the right 
to counsel. This will give the individual an opportunity to discuss the alleged violations with management 
and counsel prior to being interviewed. It will also allow management and counsel to be present during 
the interviews. Generally, these interviews occur at counsel’s office or OSHA’s area office rather than the 
job site, thereby limiting exposure to additional potential violations. 

With regard to crew member interviews, management and counsel for management generally cannot be 
present during non-supervisory employee interviews. However, if the employee requests that counsel be 
present for the interview, OSHA must allow counsel to be present. 

What will OSHA ask?
During the interviews, OSHA will ask a variety of questions regarding safety training and job site specific 
acts or omissions. For example, common safety training questions include how to properly tie off, use 
personal protective equipment (“PPE”), properly install anchor points, properly tie off ladders, knowledge 
about hydration and water breaks, knowledge regarding risks associated with swing radius, inhalation of 
chemicals and/or silica, as well as other potential hazards. 

The job site specific questions will focus on the who, where, when, what, and how. In particular, employees 
will be asked questions regarding training they received and commands they received on the date of 
the incident. For example, the CSHO will ask whether employees were instructed to tie off on the date 
of the inspection, whether supervisory employees inspected the crew members during construction, and 
the reason(s) why employees were not tied off (even if they were). OSHA often asks whether employees 
were not wearing fall protection because they were told to complete work at an accelerated pace or to 
meet certain schedule obligations. If an employee answers in the affirmative, it could be damaging to the 
employer. 

Written witness statement
While the testimony is being taken, the CSHO will be drafting a witness statement, which generally 
contains self-serving declarations for purposes of prosecuting the employer. No one is required to sign a 
witness statement.  Both supervisory and non-supervisory employees can refuse to sign witness statements. 
This leaves the CSHO with only his or her own notes, which can still be used as evidence, or the CSHO can 
still contact the local Area Office and ask that it issue a subpoena requiring that the employee’s testimony 
be taken under oath. This delay in obtaining testimony may be beneficial for the employer because it will 
allow the employee to have the opportunity to think about his or her answers and be in a better mindset 
for purposes of providing testimony. It also gives the employee the chance to speak with counsel and/or 
management if he or she wishes to do so. 
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November is the month of Board 
elections.  We encourage members 
to get involved by running for the 
Board. The Board meets six times a 
year at 9:30AM at the Association 
Offices on Jog Road near the Palm 
Beach County Building Department. 
The meeting is very informal and lasts 
for about an hour. The board discusses 
issues of interest to the members and 
plans out the yearly calendar. When 

you receive the notice for nominees this month, please offer 
your services. It doesn’t require much effort. At our last dinner 
meeting, member Jeff Eagle suggested the association do 
more interesting meetings and events. The board will discuss 
this issue. If any of you have suggestions, please forward 
them to our Executive Director. Our October meeting was well 
attended with forty attendees. Who listened to a noteworthy 
presentation by Ed Groblewski of Simpson Strong Tie on high 
wind resistant connectors. The meeting drew two building 
officials. With the holidays approaching we have no dinner 
meetings scheduled for November and December. In January 
we have our annual building officials meeting. Hope to see 
you there. I wish all of you a happy, healthy and prosperous 
Thanksgiving and Christmas.

Respectfully Submitted

Glenn Rimpela
President
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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Obviously, regardless of when testimony is provided, all employees must 
always tell the truth. However, even a slight postponement in giving 
testimony can provide an employee with enough time to properly collect 
his or her thoughts, and ensure that he or she gives truthful testimony, 
while remaining alert enough to detect and avoid the onslaught of 
“Gotcha!” questions OSHA loves throwing at unsuspecting witnesses.

Author’s note: The information contained in this article is for general 
educational information only. This information does not constitute legal 
advice, is not intended to constitute legal advice, nor should it be relied 
upon as legal advice for your specific factual pattern or situation.

Trent Cotney is Florida Bar Certified in Construction Law, General Counsel 
of the Palm Beach County Roofing & Sheet Metal Contractors Association, 
a member of the National Roofing Contractors Association (NRCA), General 
Counsel and a director of the Florida Roofing Sheet Metal and Air-Conditioning 
Contractors Association (FRSA), a member of the Governance Committee 
of the National Women in Roofing (NWIR), the Treasurer of the West Coast 
Roofing Contractors Association (WCRCA), and affiliated with almost a dozen 
other roofing associations. For more information, contact the author at 813-
579-3278 or visit www.roofinglawyer.com.

TRENT COTNEY - CONTRUCTION LAW GROUP
8621 E. Dr. Martin Luther King Jr. Blvd. Tampa, FL 33610
Tel: 813.579.3278 │ Fax: 813.902.7612
tcotney@trentcotney.com
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As I mentioned, Mike Silvers, CPRC, is FRSA’s new technical 
director, working with us as a consultant, and brings with him 
over 40 years of roofing experience. He’s been instrumental 
in Florida building codes development since the days of the 
SBCCI, and remains an active member at current Florida 
Building Commission meetings. Mike brings his wealth of 
roofing knowledge and code history to our team and is a 
tremendous asset for FRSA and its membership. Members who 
have code and technical questions can contact Mike at silvers@
floridaroof.com or by calling 800-767-3772 ext. 169.

The Office of Insurance Regulation (OIR) announced that it will 
support the NCCI request for a 9.5 percent rate decrease in the 
workers’ comp rate effective on January 1, 2018. This week’s 
Roof Flash will contain more detailed information along 
with a list of new rates. FRSA was once again the only trade 
association to attend and testify at the rate hearings. President 
Charlie Kennedy asked for consistency in the rates and FRSA 
Secretary-Treasurer Adam Purdy, CPRC, asked that the OIR take 
action against PEO’s and their unfair practices. 

Wishing all of you a happy and healthy Thanksgiving holiday!

FRSA UPDATES CONTINUED..

Lisa Pate, FRSA Executive Director

As hurricane season draws to a close, we’re still dealing with 
Hurricane Irma issues on many different fronts. One is that 
the Governor’s Executive Order – a huge thorn in the side 
of legitimate roofing contractors statewide – is coming to 
an end, but the fallout is just beginning. FRSA continues to 
remind homeowners that roofing contractors are a specialty 
contractor, trained and educated on the specifics of the Florida 
Building Code, and should be the ones installing and repairing 
their damaged roofs. We continue to spread the word on as 
many platforms as we can, and would appreciated your help 
in pushing this information out to consumers. In addition to 
our website, www.floridaroof.com, we also send information 
out via our Facebook page, www.facebook.com/flroof and on 
Twitter, www.twitter.com/flroof. If you follow FRSA, please 
like and forward the information. 

Damage from Hurricane Irma has also prompted the Monroe 
County Commissioners to draft an ordinance banning all types 
of roofing except standing seam metal roofs. FRSA has been 
working with the Asphalt Roofing Manufacturers Association 
(ARMA) to oppose this action and on Tuesday, FRSA’s new 
technical director, Mike Silvers, CPRC, will attend a meeting 
in Key West to voice our opposition. It appears as though 
the County Commission is making a decision without factual 
evidence including, information on roof system failures, 
permits, or unlicensed contractor activity, percentage of roofs 
that are shingles versus metal, tile, built-up, etc., and without 
consulting the roofing industry. We don’t need another knee-
jerk reaction to hinder roofing professionals. 

FRSA UPDATES
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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Upcoming Program

Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.

Federal Budget Act
Raises OSHA Fines by 80%
By Trent Cotney
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