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Upcoming Program

Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.
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There are a variety of warranties in the roofing industry, including warranties 
provided by material suppliers and warranties governing the workmanship of a 
roofing contractor. Often, a roofer or supplier may want to limit the warranties 
it provides to a customer. This article will discuss the type of warranties associated 
with the sale of goods such as roofing supplies and how a roofer or supplier can 
contractually limit or even eliminate the warranties it provides to customers. 

The Uniform Commercial Code (UCC) (as adopted by Florida law) governs all 
transactions involving the sale of goods. “Goods” are defined under the UCC as all 
tangible things that are moveable at the time they are identified as the goods to be 
sold under the contract. Therefore, the UCC does not apply to transactions involving 
security interests, real estate, or the exchange of services. Furthermore, Article 2 of 

By Trent Cotney

Continued on page 3....

WARRANTY DISCLAIMERS

the UCC generally applies to merchants, or individuals regularly engaged in selling a good. For example, a transaction involving 
the sale of shingles from a supplier to a contractor would be governed by the UCC. The UCC would not apply to a contractor who 
does not sell the shingles but merely installs them for the customer. An interesting situation arises where the contractor sells the 
shingles and installs them. In this case, the UCC focuses on the purpose of the transaction. If the purpose was to sell the owner 
shingles, then the UCC will govern the transaction, but if the scope of the agreement focused on the installation of the shingles, 
then the common law of contracts applies to the transaction. 

The UCC recognizes several different warranties. Express warranties involve explicit representations made by the seller to the 
buyer regarding the goods to be sold. An express warranty exists only if it is part of the agreement between the parties. For 
example, a written warranty in any contract or proposal, or sample models or descriptions of the goods to be sold may form 
express warranties. 

The UCC also discusses two types of implied warranties. The implied warranty of merchantability provides the buyer of goods with 
the assurance that the goods are fit for the ordinary purposes for which the goods are used. The implied warranty of fitness for 

particular purpose arises when the seller knows that the goods are 
to be used for a special function. For example, if I buy tires for my 
car, the implied warranty of merchantability provides the reasonable 
expectation that the tires will withstand normal driving conditions. 
However, if I buy racing tires, the implied warranty of fitness for a 
particular purpose provides the reasonable expectation that the tires 
will withstand racing conditions. 
To effectively disclaim UCC warranties, the disclaimer must be part 
of the agreement between the parties. Specific language must be 
used in the contract signifying that the parties agree to exclude or 
modify warranties. The disclaimer must be set off from the rest of 
the contract by a technique which would provide the reader with 
notice of the provision, such as bold-facing or capitalization of the 
terms. Failure to make the disclaimer conspicuous may result in a 
court determining that the disclaimer is ineffective. 
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MESSAGE FROM THE PRESIDENT

Our monthly dinner meeting in July had as our guest speaker 
Shane Radliff Special Projects Coordinator Planning Section of 
the Palm Beach County Division of Emergency Management who 
gave an interesting presentation on the hurricane preparedness of 
Palm Beach County. Hurricanes bring a special hazard to the area 
and are of particular interest to Roofers. Shane covered all of the 
various steps the county takes to prepare and manage emergency 
procedures for these events. Some subjects he covered were 
exit routes, shelter locations, notification and the set up of the 
emergency center.

At our recent Boar meeting a discussion took place about perhaps planning a BBQ picnic in 
October. Certain board members volunteered to do the cooking, Beer and soda would be 
“bring your own”. The association would provide bottled water. Children’s events would be 
provided as they have in past picnics along with some fun play thinks like a bouncing house. 
The event would be open to members, their families and employees. A number of Board 
members indicated that they would try to get sponsors for the event to cover most of the 
expenses. This was a very preliminary talk on the subject and  more involved plans would 
need to be developed by the board and any other volunteers.

Please send a note to Ron to indicate if you think having such an event is a good idea or 
not. Also, if you want to help in any way let us know. Better yet, would you participate as 
sponsor?

Respectfully Submitted

Glenn Rimpela
President

January 2016   Volume 29 - 12

Opinions expressed in any of the articles submitted to the Shear Bull are not necessarily the opinions of  the Palm Beach County Roo�ng & Sheet Metal 
Contractors Association. The Shear Bull is a forum for those involved  in the roo�ng industry including building o�cials & inspectors.

Upcoming Program

Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.

Federal Budget Act
Raises OSHA Fines by 80%
By Trent Cotney

Trent Cotney, P.A. - 407 N. Howard Avenue, Suite 100, Tampa, FL 33606
(813) 579-3278 - tcotney@trentcotney.com

6:00 PM

General
Meeting
With Municipal & 

County Building Officials

January 27, 2016

Inside

p2.  President’s Message

p3.  January Calendar
        

Updates on Building 
Department Procedures

 and Codes

2January 2016

Message From the President
2016 Officers &
Board of Directors

Respectfully Submitted,

George Jacobazzi
President

President
George Jacobazzi

Vice President
Glenn Rimpela

Michael Daley
Treasurer/Past President

Ronald A. Frano MBA
Executive Director

BOARD MEMBERS
• Walt Millet
• Dennis Medaglia
• Mark Landis
• Ben Preston
• Mark Terlep
• Joe Byrne
• Manny Oyola

Legal Counsel
Bob Marell of Glickman/Witters/Marell

561-478-1111

Program,Publication & Web
Joe Byrne (561) 471-8363 

Palm Beach County Board
Representatives: 

Construction Industry Licensing Board
Mark Landis (561) 833-9704

Construction Board of Adjustment & Appeals
Peter Dzenutis (561) 844-0892 
Building Code Advisory Board

Joe Byrne (561) 471-8363
Construction Industry Management Council

Joe Byrne (Chairman) (561) 471-8363

I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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COVER ARTICLE CONTINUED...

Although generalized disclaimers such as “all disclaimers express or implied are waived by the buyer” may be effective in 
eliminating express warranties, courts have generally held that these non-descript disclaimers are not effective in modifying or 
excluding the implied warranties of merchantability and fitness for a particular purpose. 

Even	though	every	disclaimer	is	subject	to	scrutiny,	the	following	disclaimer	has	been	deemed	effective	in	excluding	all	express	
and	implied	warranties:	THERE	ARE	NO	EXPRESS	OR	IMPLIED	WARRANTIES	WHATSOEVER	INCLUDING	BUT	NOT	LIMITED	TO	THE	
IMPLIED	WARRANTIES	OF	MERCHANTABILITY	AND	FITNESS	FOR	A	PARTICULAR	PURPOSE.	

See	Rudy’s	Glass	Const.	Co.	v.	E.F.	Johnson	Co.,	404	So.2d	1087	(Fla.	DCA	1981).	Having	provisions	like	this	in	construction	contracts	
may	help	a	contractor	or	supplier	limit	the	scope	of	a	warranty	and	thereby	limit	its	liability	on	a	project.	

Author’s note: The information contained in this article is for general educational information only. This information does not 
constitute legal advice, is not intended to constitute legal advice, nor should it be relied upon as legal advice for your specific 
factual pattern or situation.

Trent	Cotney	 is	 Florida	Bar	Certified	 in	Construction	Law,	General	Counsel	of	 the	Palm	Beach	County	Roofing	&	Sheet	Metal	
Contractors Association, a member of the National Roofing Contractors Association (NRCA), General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Conditioning Contractors Association (FRSA), General Counsel and member of the Governance 
Committee	of	the	National	Women	in	Roofing	(NWIR),	the	Treasurer	of	the	West	Coast	Roofing	Contractors	Association	(WCRCA),	
and affiliated with almost a dozen other roofing associations. For more information, contact the author at 813-579- 3278 or visit 
www.TrentCotney.com.

8621 E. Dr. Martin Luther King Jr. Blvd. 
Tampa, FL 33610
Tel: 813.579.3278  |  Fax: 813.902.7612
tcotney@trentcotney.com
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the association this past year.

 

PBCR & SMCA Office and Phones:
2101	Vista	Parkway,	Suite	4001,

West	Palm	Beach,	FL	33411

pbcroofers.com

facebook.com/groups/269143749847473

Tel: 561.655.5393  |  Fax: 561.688.8807

Ronald A. Frano, MBA, Executive Director
rfrano@pbcroofers.com

30 31

SATURDAY SATURDAYMONDAY TUESDAY WEDNESDAY THURSDAY FRIDAY

431 2

10  7 6

5

8 9 11

23          2220 21

191413

12

1615 17 18

2524

2928

26

27

DINNER
MEETING


