
January 2016   Volume 29 - 12

Opinions expressed in any of the articles submitted to the Shear Bull are not necessarily the opinions of  the Palm Beach County Roo�ng & Sheet Metal 
Contractors Association. The Shear Bull is a forum for those involved  in the roo�ng industry including building o�cials & inspectors.

Upcoming Program

Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.
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A significant amount of roofing work in Florida involves work with state or local government 
entities.  These public entities use (or are supposed to use) competitive bid procedures to 
procure the lowest bid for projects.  If the bid letting is not conducted in a competitive manner, 
then the bid letting may be protested in accordance with published procedures.  Generally, 
these procedures are governed by Florida Statutes and the Administrative Procedure Act 
(APA), Chapter 120, Florida Statutes.  This month’s article will focus on who may commence 
a bid protest and under what circumstances.  

Section 255.20, Florida Statutes, and Florida common law provide that public contracts must 
be awarded under the rules of competitive bidding.  Section 255.20 generally applies to 
most public entities; however, there are certain entities which are exempt from §255.20 and 
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By definition, in order for the bidding to be competitive, all bids must be based on the same requirements and must be evaluated on the basis 
of the same criteria.  In other words, the bids must be capable of an “apples to apples” comparison, and all of the criteria by which the bids 
will be judged must be known to the bidders in advance.  

Public competitive bidding must be done in a manner that is not arbitrary or capricious, which can only be accomplished if the bids are 
compared according to the same criteria set forth in the instructions to the bidders.  Moreover, because public monies are being spent, public 
competitive bidding must be conducted in a manner to avoid even the appearance of collusion or favoritism.

If a bid fails to comply with the instructions to bidders in some material aspect, then the bid must be rejected as being non-responsive, because 
a non-responsive bid cannot be compared “apples to apples” with bids that have strictly followed the instructions to bidders.  If the contract 
is awarded to a bidder whose bid fails to comply with the instructions to bidders, then the award is made based on criteria other than the 
published criteria.  In such a case, the award, by definition, is arbitrary or capricious because the letting authority has arbitrarily awarded the 
contract based on criteria that was not published and made known to all bidders.  Awarding a public contract on the basis of criteria that was 
not made known to all bidders opens the door to favoritism and collusion.

Case law holds that a minor deviation from the instructions to bidders can be ignored, but only if the deviation is not material, i.e., the 
deviation did not result in an unfair economic advantage.  The test for measuring whether a deviation is sufficiently material to destroy the 
competitive nature of the bid process is “whether the variation affects the amount of the bid by giving the bidder an advantage or benefit 

PUBLIC PROJECTS AND BID PROTESTS
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not enjoyed by the other bidders.”  See Harry Pepper & Associates, Inc. v. City of Cape Coral, 
352 So.2d 1190, 1193 (Fla. 2nd DCA 1977).  In Harry Pepper, the apparent low bidder, Gulf 
Contracting (“Gulf”), sought to modify its bid after the other bids had been opened in order 
to bring its bid into conformity with the instructions to bidders.  Gulf had based its bid on less 
expensive pumps rather than the pumps specified in the instructions to bidders.  The court 
held that Gulf’s bid deviation was deemed material and non-waiveable because Gulf had the 
ability to examine the other opened bids and decide whether or not it wanted to modify its 
bid and incur the additional expense of supplying conforming pumps to obtain the contract, 
or stand on its less expensive non-conforming pumps and not receive the award.  Gulf had 
the opportunity to decide whether it wanted the contract after all of the other bids had been 
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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Our January meeting was a barn buster. Sixty people attended 
to listen to a discussion by the building officials on the comings 
and goings of those involved in code issues. Doug Wise, Building 
Director for Palm Beach County concentrated on a discussion 
of Senate Bill 7000. This bill requires the commission to use the 
6th edition and subsequent editions of the Florida Building Code 
as the foundation for the development of and updates to the 
code; requiring the commission to review, rather than update, 
the Florida Building Code every three years; deleting a provision 
that specifies how long amendments or modification to the 
foundation remain effective. The discussion was interesting and 
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informative to those contractors present. Our February 22nd meeting will feature Tyler 
Allwood of Eagle Products giving a presentation on the Tile Roof Institute Legislative action. 
Hope to see all of you there to network, learn and enjoy.
Respectfully Submitted

Glenn Rimpela
President

disclosed.  Gulf’s actions gave it an unfair advantage in the bidding process, which was not 
enjoyed by the other bidders in the process.

Similarly, in E.M. Watkins & Co. v. Board of Regents, 414 So.2d 583 (Fla. 1st DCA 1982), 
the apparent low bidder on a project submitted a required list of subcontractors a few hours 
after the deadline for bid submittals.  The court deemed the bidder’s failure to timely submit 
the list to be material and non-waiveable because the late submission facilitated undesirable 
subcontractor bid shopping.  The court came to this conclusion even though there was no 
evidence that the bidder actually had received an unfair advantage or benefit by submitting 
the subcontractor list after the bid submittal deadline.

Generally, only bidders who could receive the award if their protest is successful are allowed, 
i.e. have standing, to protest a bid.  As such, courts have held that potential bidders who 
fail to submit bids do not have standing to contest the bid results.  A protestor must also 
demonstrate that it has a substantial interest in the outcome of the bid process, by showing 
that if the defects in the bid are remedied, then there is a reasonable likelihood of the bidder 
winning the contract.

Author’s note: The information contained in this article is for general educational information only. This information does 
not constitute legal advice, is not intended to constitute legal advice, nor should it be relied upon as legal advice for your 
specific factual pattern or situation. 

Trent Cotney is Florida Bar Board Certified in Construction Law, General Counsel of FRSA and the Palm Beach County 
Roofing & Sheet Metal Contractors Association. For more information, contact the author at 954-210-8735 tcotney@

trentcotney.com.
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