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Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.
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Providing labor or materials as a contractor, sub-contractor, or supplier for the construction 
of a new condominium creates a binding statutory warranty of fitness that is granted to 
both the developer and the individual purchasers of units.  See Fla. Stat. §718.203(2).  This 
warranty is for a minimum of one year and covers all improvements and materials.  However, 
if the work or materials was for the roof, structural components, mechanical elements, or 
plumbing elements, the warranty is for three years.  These warranties do not apply to con-
dominium repair work.  

Additionally, the warranty of fitness can be extended for the individual unit purchasers by 
the developer.  This is because Florida Statute §718.124 tolls the statute of limitations for all 
actions until the unit owners have elected a majority of the members to the board.  This is 
typically known as the turn-over date, and can be as far out as seven years from the filing of 
the Declaration of Condominium.  When a developer is still selling units, the developer wants 
control, and while the developer retains control, contractors may remain liable. 

The best way to combat being held liable for work or materials when potentially subjected to 
warranties for extended periods of time is to build in complete accordance with the specifica-
tions.  Ensure that official construction plans are updated to reflect change orders or devia-
tions prior to preforming the work or providing the materials.  If a court is asked to make 
a determination on a breach of a warranty of fitness, the standard is not that the building 
must somehow be ‘un-fit’ as constructed, but rather that the work performed deviates from 
the specifications.  See David v. B & J Holding Corp., 349 So. 2d 676 (Fla. 3d DCA 1977).  

Under Fla. Stat. §718.203(1), developers also guarantee to unit owners a warranty of fit-
ness and merchantability.  However, due to the recent housing crisis there can be situations 
where a contractor is held liable for the warranty of fitness, and the developer is not.  In 
Florida, there was a significant influx of condominium construction performed and as sales 
suddenly stopped, many condominium developments were involved in foreclosure proceed-
ings.  This lead to a rise in bulk buyers, bulk assignees, and successive developers as well as 
legislation entitled the Distressed Condominium Relief Act.  While bulk buyers or assignees 
are never liable for warranties, successive developers are, as they often complete elements 
of construction.  Under the statute, successive developers are held liable for warranties, but 
for roof, structural components, mechanical or plumbing elements the period is reduced to 
only one year.  
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Our last meeting had an anemic attendance. Many 
of those members who normally attend were 
unavailable that particular night. We strive to get as 
many members to our meetings as possible. These 
meetings are not social events, they are opportunities 
for business networking but they also provide 
educational information on issues that affect roofers 
and their businesses along with product use, code 
issues and other regulatory matters. Our Executive 
Director mentioned an incident when after our golf 
tournament he asked a member coming off the course 
how he did. Most responses would relate to their golf 
game, but this member made a simple statement, “I 
made a sale”. This is what our events are geared to 
accomplish. Not just a social gathering. However, we 
cannot get members to our monthly meetings unless 
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.

 

MESSAGE FROM THE PRESIDENT

we offer something you want to hear. Let us know what you think about our meetings. 
Should we have more or less of these meetings? Should we change to breakfast or lunch 
meetings? Should we mix them up? What subjects do you want to hear. We guarantee the 
hotel thirty attendees at our dinner meetings which means we pay for thirty even if many 
less attend. This is your association and we are anxious to make it as valuable to you as 
possible. Feel free to send us a note on your thoughts and ideas.

George Jacobazzi
President
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This means that once the owners take control of the condominium association from the suc-
cessive developer and a warranty issue arises under one of the four elements listed above, 
if it has been more than one year but less than three, the contractor or supplier will be the 
solely responsible party.  It should also be noted that the turn-over date from the developer 
to the condominium association tolls the four year statute of limitations for any actions that 
are founded in negligence against contractors and suppliers.

Author’s note: The information contained in this article is for general educational information 
only. This information does not constitute legal advice, is not intended to constitute legal ad-
vice, nor should it be relied upon as legal advice for your specific factual pattern or situation. 
 
Trent Cotney is General Counsel to the Palm Beach County Roofing & Sheet Metal Contrac-
tors Association and FRSA General Counsel. For more information, contact the author at 
813-579-3278, tcotney@trentcotney.com or go to www.trentcotney.com.
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