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Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.
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OSHA violations are categorized as “other than serious,” “serious,” “repeat,” and “willful.”  A willful 
violation is the most serious of all workplace violations.  A willful violation may be issued regardless 
of whether the workplace is otherwise safe, and a willful violation may be issued with or without a 
workplace accident.  Valdak Corp. v. Occupational Safety and Health Review Com’n, 73 F.3d 1466 (8th 
Cir. 1996).   The Occupational Safety and Health Act of 1970 (the “Act”) does not specifically define a 
“willful” violation, but willful violations are found when an employer acts knowingly or voluntarily in 
disregard of the Act.  Dayton Tire v. Secretary of Labor, 671 F.3d 1249 (D.C. Cir. 2012).  Furthermore, 
willful means that the employer consciously, intentionally, deliberately or voluntarily acted with plain 
indifference to employee safety or to the requirements of the Act.  Chao v. Greenleaf Motor Exp., Inc., 
262 Fed. Appx. 716 (6th Cir. 2008).

 While a willful act requires more than employer negligence, it does not require a showing of bad faith 
or evil purpose by the employer.  U.S. v. Ladish Malting Co., 135 F.3d 484 (7th Cir. 1998).  An employer 
knowing its employees are violating or are likely to violate a provision of the Act may be enough for a 
willful citation.  Additionally, ignorance of the Act is not a defense to a violation; meaning, if an employer 
knows or allows its employees to work in conditions that happen to be in violation of the Act, a willful 
citation may be issued regardless of whether or not the employer knew that a violation was occurring.  
However, OSHA must prove more than an employer’s mere lack of diligence for a willful citation.

Also, employers who wish to substitute or use their own judgment of what is and is not safe practices in 
lieu of the Act must be wary.  OSHA may issue a willful citation if a violation occurs despite an employer 
having an accident-free workplace if the employer substitutes or uses its own methods and judgment 
contrary to the Act.   IBP, Inc. v. Iowa Employment Appeal Bd., 604 N.W.2d 307 (Iowa 1999).  Substitu-
tion of safety practices and policies in place of OSHA practices and policies may be seen as satisfaction 
of the knowing and voluntary requirements necessary for a willful citation.  Lastly, employers should be 
aware that previous warnings or citations from OSHA may be a condition for the issuance of a willful 
citation, but a prior warning or citation is not necessary for a willful violation to be issued.  
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DEFENDING OSHA WILLFUL CITATIONS
By Trent Cotney, Trent Cotney, P.A.

An employer who is alleged to have willfully violated an OSHA standard may be assessed a civil penalty up to $70,000 for each violation alleged.  If multiple 
willful violations are found, OSHA may place the employer on the Severe Violator Enforcement Program (“SVEP”).  Also, with larger fines and punishment, 
OSHA often issues a press release publically condemning the employer.  Although the employer’s right to contest is mentioned in the press release, the damage 
to the employer’s business reputation occurs before it has had the opportunity to defend the claim.  

With the potential for such harsh and crippling punishment, it is wise for employers to take steps to lessen the chances of a violation being characterized as 
willful, and perhaps more importantly, employers should take proactive steps to avoid the possibility of the issuance of any willful citation.  Therefore, imple-
mentation of a well-rounded safety program designed to educate employees and prevent work-place accidents should be instituted as both a first and last line 
of employer defense.  

Policies that employers should implement include: the creation of a safety committee; well-established safety rules; the adoption of an updated and written 
safety program; proper communication of safety rules and programs to employees; proper hands-on employee training with annual and refresher training; the 
creation of a formal testing program to verify employee comprehension of safety rules; the employment of a professional safety director; the use of third party 
safety consultants to train and monitor employees; routine inspections of jobsites by supervisory employees; regular tool box talks with employees focused on 
workplace safety;  regular job site safety meetings; regular equipment checks; institution of a company-wide safety incentive program; discipline of employees 
who violate employer and/or OSHA standards pursuant to the written disciplinary program; consistency of the enforcement of discipline; and proper documen-
tation to account for the safety measures taken by the employer. Continued on page 3
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The past couple of months for the association 
have been slow.  The July dinner meeting had 
to	 be	 canceled	 because	 of	 lack	 of	 attendees.	 We	
had no meeting planned in July because at the 
time the schedule was made, we thought FRSA 
was planning their convention that month. In 
any	case	we	are	back	and	ready	to	move	forward.	
Our August meeting, August 24, 2016, features 
Michael	G.	St	Jacques,	Esq	from	Loren	&	Kean	Law	
firm to discuss how to handle the most frequently 
ugly subcontract terms. This should be a very 
interesting	 talk	 for	 our	 contractor	 members.	 We	
hope to have a substantial crowd at the meeting 
and	look	forward	to	seeing	you	there.	
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.

 

MESSAGE FROM THE PRESIDENT

We	have	been	asked	by	the	county	to	supply	names	of	contractors	who	wish	to	serve	on		
CBAA	(Construction	Board	of	Adjustments	and	Appeals)	and	CILB	 (Construction	 Industry	
Licensing	Board)		We	are	in	the	process	of	cooperating	in	that	regard.

See you on August 24th.

Respectfully Submitted

George Jacobazzi
President
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The establishment of a well-rounded program serves not only to prevent violations of the Act and, thereby, the issuance of citations, but also serves as an ex-
ample of good faith attempted compliance with the Act.  While there may be some inconsistency in OSHA case law, if an employer is making good faith efforts 
to comply with the requirements of the Act, then a finding of willfulness is generally not justified.  Additionally, a showing of good faith is grounds for reductions 
in fines assessed against employers.  

OSHA assess good faith attempts through inquiry into the employers attempt to comply with the Act above and beyond the minimum requirements to actually 
or technically be in compliance with the Act.  OSHA must consider the totality of the circumstances when evaluating the employer’s overall company-wide dedi-
cation toward safety.  The underlying idea is that employers who have established, maintained and periodically updated a well-rounded program have created 
safe working environments minimizing the chances of employee injury and should have their efforts recognized.  Therefore, the employers that have established 
good faith efforts have created an environment wherein citations are less likely and created a potential defense against willful citations and entitlement to fine 
reduction in the event that they are forthcoming exists. 

Under the current administration, OSHA has been issuing more willful citations and has been less willing to negotiate or reclassify willful citations into a lesser 
category such as repeat or serious.  Once cited with a willful citation, the employer is also guaranteed to be re-inspected routinely to see if improvements were 
made since the previous inspection.  After receiving a citation, an employer must be able to demonstrate that it has made positive steps to rectify any safety 
violations.  This can be shown through additional safety training, revisions to existing safety manuals and disciplinary guidelines, and enforcement of safety on 
job sites.  As with any case involving construction, the party with the best paper wins the day; therefore, it is critical that the employer maintain proper docu-
mentation to show all safety measures have been met.  This includes maintaining documentation evidencing employee specific safety training in the event that 
that employee is cited for failure to wear fall protection or some other OSHA violation.

The example policies listed above are not exhaustive nor are they mandatory.  Each employer’s good faith effort is specific to that employer.  What works for 
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DEFENDING OSHA - CONTINUED...

By: Trent Cotney, P.A.    407 N Howard Ave., Ste. 100, Tampa, Florida 33606   (813) 579-3278   tcotney@trentcotney.com
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Message From the President
2016 Officers &
Board of Directors

Respectfully Submitted,

George Jacobazzi
President

President
George Jacobazzi

Vice President
Glenn Rimpela

Michael Daley
Treasurer/Past President

Ronald A. Frano MBA
Executive Director

BOARD MEMBERS
• Walt Millet
• Dennis Medaglia
• Mark Landis
• Ben Preston
• Mark Terlep
• Joe Byrne
• Manny Oyola

Legal Counsel
Bob Marell of Glickman/Witters/Marell

561-478-1111

Program,Publication & Web
Joe Byrne (561) 471-8363 

Palm Beach County Board
Representatives: 

Construction Industry Licensing Board
Mark Landis (561) 833-9704

Construction Board of Adjustment & Appeals
Peter Dzenutis (561) 844-0892 
Building Code Advisory Board

Joe Byrne (561) 471-8363
Construction Industry Management Council

Joe Byrne (Chairman) (561) 471-8363

I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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