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Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.

Federal Budget Act
Raises OSHA Fines by 80%
By Trent Cotney

Trent Cotney, P.A. - 407 N. Howard Avenue, Suite 100, Tampa, FL 33606
(813) 579-3278 - tcotney@trentcotney.com

6:00 PM

General
Meeting
With Municipal & 

County Building Officials

January 27, 2016

Inside

p2.  President’s Message

p3.  January Calendar
        

Updates on Building 
Department Procedures

 and Codes

P1  Paid if Paid Clauses

P2  FRSA Legal Update

P3  President’s Message

P1  Paid if Paid Clauses cont.

P4  March Calendar

NEWSLETTER CONTENT

Palm Beach County Roofing & Sheet Metal Contractors Association
January 2016   Volume 29 - 12

Upcoming Program

Under the current administration, OSHA has 
dramatically increased the number of inspec-
tions and citations issued to roofing contrac-
tors. President Obama recently signed the 
Federal Budget Act (the “Act”) on November 2, 
2015. A provision was buried in the text of the 
Act that authorized OSHA to increase the 
penalties for citations for the first time since 
1990. Under the Act, OSHA can account for 
inflation from 1990 to 2015 and increase fines 
using a one-time increase. Modified for 
inflation, penalties can increase by as much as 
82%. For example, the maximum fine for a 
repeat or willful violation is $70,000. Under the 
new Act, the fines could increase to $125,000. 
The minimum fine often assessed to contrac-
tors is $7,000 for serious-classified violations. 
Under the new Act, that fine could increase to 
approximately $12,500.

The Act also allows OSHA to increase penalties 
every year to account for the Consumer Price 
Index (CPI) inflation increase. Currently, it 
appears the increased penalties will go into 
effect on or before August 1, 2016, with annual 
increases to start in 2017. Safety is a top 
priority for any roofer. However, given the 
rampant increase in OSHA inspections and 
questionable citations, this sudden and 
dramatic increase in penalties may have a 
chilling effect on construction and adversely 
affect many roofing contractors.

To address these issues, we recommend that 
roofing contractors participate in local, state 
and national roofing associations to lobby for 
changes to OSHA inspections and enforcement. 
Many states have also developed their own 
safety programs using federal guidelines and 
have opted out of federal OSHA enforcement. 
A state-centralized safety commission may 
have more accountability than the current 
federal Department of Labor.

Author’s note: The information contained in 
this article is for general educational informa-
tion only project and go from there. Author’s 
note: The information contained in this article 
is for general educational information only. 
This information does not constitute legal 
advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal 
advice for your specific factual pattern or 
situation.

Trent Cotney is Florida Bar Certified in Construc-
tion Law, General Counsel and a director of the 
Florida Roofing Sheet Metal and Air-Condition-
ing Contractors Association (FRSA), a member 
of the Palm Beach County Roofing & Sheet 
Metal Association, a member of the National 
Roofing Contractors Association (NRCA), 
Midwest Roofing Contractors Association 
(MRCA) and several other FRSA affiliates.
For more information, contact the author at 
813-579-3278 or go to www.trentcotney.com.

Federal Budget Act
Raises OSHA Fines by 80%
By Trent Cotney

Trent Cotney, P.A. - 407 N. Howard Avenue, Suite 100, Tampa, FL 33606
(813) 579-3278 - tcotney@trentcotney.com

6:00 PM

General
Meeting
With Municipal & 

County Building Officials

January 27, 2016

Inside

p2.  President’s Message

p3.  January Calendar
        

Updates on Building 
Department Procedures

 and Codes

Article continued on page 3:

Subcontractors in Florida face unique challenges, including limited leverage to negotiate contract terms.  
As a result, subcontractors often accept greater risk than necessary on their projects.

Our subcontractor clients often tell us that the construction contract provided by the owner, construc-
tion manager or general contractor for their signature is “standard boilerplate” and is not negotiable. 
Rarely is that 100% true.  Subcontractors should “pick and choose” the most objectionable provisions 
and try to negotiate those provisions only.  If the answer is still an absolute “not negotiable,” then the 
subcontractor has to make the business decision as to whether this is the type of project or this is the 
type of general contractor that should be avoided. 

“Pay if Paid” Clauses
In addition to standard requirements of paperwork that needs to be submitted, conditional payment 
clauses create separate additional requirements that the subcontractor must fulfill before payment is 
even due.
The “Pay If Paid” clause provides that the general contractor does not have to pay the subcontractor 
unless and/or until the owner pays the general contractor.  A properly drafted clause shifts the risk of 
the owner’s failure to pay from the general contractor to the subcontractor, who has no knowledge of 
the owner’s creditworthiness, no contract with the owner and took no part in negotiating the prime 
contract.
Subcontractors who approach Pay If Paid clauses armed with the right arguments and reasonable revi-
sions can successfully negotiate the removal or revision of Pay If Paid language. The following are a few 
examples of alternate or additional language that can be used to soften the Paid If Paid clause:

 • Payment from Owner to Contractor for Subcontractor’s work shall be a strict condition precedent 
to Contractor’s obligation to pay Subcontractor, but only to the extent that the sole cause of Owner’s
failure to pay Contractor was due to Subcontractor’s performance of defective, deficient or
non-conforming work.  

 • The condition to payment identified in this section shall not be construed to limit Subcontractor’sThe condition to payment identified in this section shall not be construed to limit Subcontractor’sThe condition to payment identified in this section shall not be construed to limit Subcontractor’
lien rights under the Florida Lien law, Chapter 713, Fla. Stat. 

Subcontractors who decide to continue forward with the Pay If Paid clause remaining in the contract 
should shift focus on obtaining favorable language in other critical sections.  Here a few examples: 

 • Releases – Insist on using the conditional releases provided under the Florida Lien Law.  The release
forms found in Section 713.20 of the Florida Statutes provide for conditional releases, which means
that the release is not valid if payment is not made.  Conditional releases help subcontractors retain 
the right to lien the property if they are not paid.

• Payment Application Affidavits – Ensure that payment application affidavits only require affirmation
that you have paid all sub-subcontractors and suppliers through the date of the work performed
under the last funded payment application (not through the current application).  By doing so,
subcontractors protect themselves from being required to pay all suppliers and sub-subcontractors
through the date of the current payment application with no assurance that the general
contractor will make payment.

 • Limiting Enforcement Rights – Refuse provisions that provide that the subcontractor shall enforce 
its claims against owner only through general contractor, pay its share for general contractor to
pursue claims and accept a share of whatever general contractor obtains (if anything).  The following
is a good example of a clause to delete:
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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FRSA LEGAL UPDATE

As many of you are well aware, Miami-Dade County published a Memo on March 15, 2016 
indicating that use of nine (9) previously approved electrogalvanized fasteners has been sus-
pended effective April 1, 2016. The suspension was due to the results of research conducted by 
the University of Florida where randomly selected electrogalvanized roofing nails from differ-
ent distributors including some approved by Miami-Dade County were tested for corrosion per 
TAS 114 Appendix E. The results of the tests revealed that none of the tested electrogalvanized 
nails that were sampled met the standard regarding the acceptable level of corrosion. In fact, 
most samples displayed heavy corrosion. 

While Miami-Dade County indicated that an action plan is underway to potentially reinstate
some of the electrogalvanized fasteners, the roofing industry is now faced with a new regula-
tion that could potentially have a widespread effect. This memorandum addresses legal consid-
erations for roofing projects on or after April 1, 2016, as well as potential concerns for projects 
that have already been completed. 

Moving forward, roofers performing work in Miami-Dade County will have to use one of the
remaining approved roofing fasteners on the Miami-Dade County product approval list.  Con-
tinuing to use electrogalvanized fasteners in Miami-Dade County could subject a roofer to 
liability for a building code violation, breach of contract, and potentially, negligence claims. 
From a legal standpoint, if it is established that a building code was violated (after its effective 
date), this can be used as evidence of negligence in the State of Florida. 

Even outside of Miami-Dade County and the High-Velocity Hurricane Zone, roofers should 
strongly consider switching fasteners to hot-dipped, mechanically galvanized or stainless steel 
fasteners. Continuing to use the electrogalvanized fasteners with knowledge that they are
likely to corrode and fail could also lead to potential liability. The use of hot-dipped, mechani-
cally galvanized or stainless steel fasteners will ultimately increase the cost of the project and 
therefore, roofers should consider revising their pricing structures to avoid losses. 
     
With regard to a potential retroactive effect of this new policy,policy,policy it must be emphasized that the
Memo published by Miami-Dade County did not address any retroactive application or liability 
for prior work. In order for a statute, regulation or rule to be applied retroactively,retroactively,retroactively at least two
factors must be met. First, the plain language of the rule must provide clear and convincing 
evidence of the government agency’s intent to make the law retroactive. Second, the retroac-
tive application of the change must be constitutionally permissible. Neither of these factors 
have been met. Further, the Memo published by Miami-Dade County included an effective 
date of April 1, 2016, which rebuts any presumption that the change could apply retroactively. 
     
The Interim Report published by the University of Florida acknowledged some initial concerns
involving the use of the hot-dipped coating application. The report provided that the hot-
dipped coating application may produce a zinc layer that is more brittle than that from elec-
trogalvanizing, and therefore more susceptible to damage from the field installation process. 
The University of Florida indicated that the next phase of their research will include test driven 
hot-dipped nail specimens to determine if this theory is correct. An article summarizing the 
findings of this test is scheduled to be published in the June 30, 2016 report. 
   
While the long-term effect of the Miami-Dade County revised product approval list is unknown
at this time, it will be beneficial for roofers to be proactive moving forward. A review of your 
contract, CGL policy, fastener inventory and pricing structure will be imperative to ensure that 
you are protected against the potential ramifications of this action. To discuss the product re-
moval and its potential legal impact on your business further, please feel free to contact FRSA 
General Counsel, Trent Cotney at
(813) 579-3278 or via e-mail at tcotney@trentcotney.com.

IMPACT OF MIAMI-DADE COUNTY
FASTENER RESTRICTIONS
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In any dispute between Contractor and Owner concerning the value, amount, price, time or quality of Subcontractor’s Work, Contractor may, its sole discretion, In any dispute between Contractor and Owner concerning the value, amount, price, time or quality of Subcontractor’s Work, Contractor may, its sole discretion, 
elect to pursue or compromise such claims on behalf of Subcontractor and Subcontractor shall be bound by any and all decisions or determinations made in any elect to pursue or compromise such claims on behalf of Subcontractor and Subcontractor shall be bound by any and all decisions or determinations made in any 
such action or arbitration, and Subcontractor’s recovery shall be limited to the proportionate share Contractor recovers on behalf of Subcontractor.  Subcontrac-
tor shall pay Contractor all expenses incurred by Contractor, including Contractor’s attorney’s fees, expended by Contractor in pursuit of such claims.  
In any dispute between Contractor and Owner concerning the value, amount, price, time or quality of Subcontractor’s Work, Contractor may, its sole discretion, 
elect to pursue or compromise such claims on behalf of Subcontractor and Subcontractor shall be bound by any and all decisions or determinations made in any elect to pursue or compromise such claims on behalf of Subcontractor and Subcontractor shall be bound by any and all decisions or determinations made in any 
such action or arbitration, and Subcontractor’s recovery shall be limited to the proportionate share Contractor recovers on behalf of Subcontractor.  Subcontracsuch action or arbitration, and Subcontractor’s recovery shall be limited to the proportionate share Contractor recovers on behalf of Subcontractor.  Subcontrac-
tor shall pay Contractor all expenses incurred by Contractor, including Contractor’s attorney’s fees, expended by Contractor in pursuit of such claims.  

Property Free of Liens – Only agree to keep the property free from liens to the extent that you have been paid for the work reflected in the lien.  A lien is worth-
less if, after subcontractor records the lien, the subcontractor is forced to bond it off.   

Obligation to Continue Work – Refuse language that requires subcontractor to continue work in the event of a dispute where the general contractor will not at 
least pay the undisputed amount.  The objectionable clause can be revised to look something like this:
In the event of dispute between Contractor and Subcontractor, Subcontractor shall continue performance of all Work in accordance with the Contract Docu-
ments, and such dispute shall not interfere with the progress and performance of the Work, so long as Contractor pays any undisputed monies due.ments, and such dispute shall not interfere with the progress and performance of the Work, so long as Contractor pays any undisputed monies due.ments, and such dispute shall not interfere with the progress and performance of the W

By understanding the key arguments, learning the differences between conditions and timing and revising Pay If Paid clauses, subcontractors retain greater rights 
of recovery against the party with whom they entered into the contract and increase chances of receiving payment for work performed. Remember, the law is 
constantly changing through the courts and legislature, which means that the suggested terms in this article may not be effective to protect you next week.  In constantly changing through the courts and legislature, which means that the suggested terms in this article may not be effective to protect you next week.  In 
addition, the dynamic of your deal, goals or concerns may shift from one project to another, requiring a different approach in the contract language.  While the 
suggested terms are helpful, there is no substitute for review and revision of contracts by your construction counsel.suggested terms are helpful, there is no substitute for review and revision of contracts by your construction counsel.

Bruce Loren, Esq. and Michael St. Jacques, Esq. of Loren & Kean Law are based in Palm Beach Gardens and Fort Lauderdale, Florida and devote their practices to 
construction law.  Both have achieved the title of “Certified in Construction Law” by the Florida Bar, exemplifying the Bar’s recognition of this expertise.  The firm’s 
construction clients include owners/developers, general contractors, specialty contractors in every trade, suppliers and professional architects and engineers.  Mr. 
Loren and Mr. St. Jacques can be reached at bloren@lorenkeanlaw.com and mstjacques@lorenkeanlaw.com or by phone at 561-615-5701.

PAID IF PAID CLAUSES: continued...

Our March meeting had a disappointing turnout and we hope future meetings will draw 
larger crowds. Our monthly meetings are not only good educational events; they a great 
networking	opportunities	for	our	members.		One	subject	that	came	up	at	the	March	meeting	
was the latest Miami-Dade Fastener Restrictions issue (See separate article in this Shear Bull by 
Trent	Cotney	Esq.	on	the	issue).	The	association	is	attempting	to	keep	on	top	of	the	issue	and	
will inform our members of any developments.

April	is	the	month	for	our	annual	Golf	Outing.	The	date	is	April	27,	2016	at	the	Winston	Trails	
Golf	 Course.	 We	 would	 like	 to	 have	 a	 good	 showing	 of	 members	 playing	 and	 sponsoring	
since this is our only fund raiser for the year. It is also a great opportunity for members to join 
together	for	some	fun	and	camaraderie.	So	fill	out	your	registration	form	and	send	it	in.	We	
can also use some more tee sponsors.

Hope to see you at the golf course

2January 2016
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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I want to take this opportunity to wish all of you a 
happy, healthy, and prosperous 2016. It is an honor for 
me to serve as your President for this year. Last year, 
many of you showed your support for our association 
by participating in our monthly meetings and our other 
events. I ask for your support again for this year. We 
hope 2016 will be a very successful year for our organi-
zation. This association was formed decades ago to 
promote our industry to the public and to assist those 
who are in the field. We have a preliminary calendar 
for 2016 wherein our goal is to make our monthly meetings, interesting, informative 
and a positive networking environment. In January we will have as our guests the 
county and municipal building officials to discuss procedures, codes and any updated 
information. In February we have Mark Zehnal of FRSA speaking about the FBC Energy 
Code. We will have in March, Trent Cotney, Esq. presenting information on Contractor 
Licensing, In the remaining months we will have a speaker on improving cash flow; 
computer security and Rob Foote for his annual presentation on OSHA and other risk 
management issues. We are still searching for a speaker on Green Construction issues 
for roofers and perhaps updates on Icynene and related products.

If you have friends in the roofing industry, ask them to attend a meeting and perhaps 
convince them to join our group. If they come to our meeting with the intention of 
joining, we will not charge them for that preliminary meal as an incentive.

Also in January, we will be give our Jim Carr Award to Walt Millet, Altec Roofing. The Jim 
Carr Lifetime Achievement Award is presented to a person who has brought value to 
the roofing industry through honesty, integrity, and service to the community; an 
individual who has served the public and our industry with distinction over a lifetime. 
We will give the President’s award to our 2015 President Mike Daley for his service to 
the association this past year.
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