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CONSTRUCTION CONTRACT PROVISIONS:
THE NO DAMAGES FOR DELAY CLAUSE
Owners routinely insert disclaimers 
and limitations of liability clauses in 
contracts that may limit or bar a 
contractor or subcontractor’s ability 
to collect additional compensation 
for work performed because of unex-
pected conditions and delay.  This 
article will focus on one type of 
disclaimer – the “no damages for 
delay” clause.  

Owners frequently insert no damages 
for delay provisions in construction 
contracts to prevent a contractor 
(and any subcontractors) from 
obtaining additional compensation 
for delays that have been experi-
enced on a project.  Under the typical 
no damages for delay clause, the 
contractor or subcontractor is 
entitled to additional time, but not 
compensation for extra costs, 
incurred as a result of delays.  Such 
clauses can be effective whether the 
delay is caused by the Owner, or by an 
act of God, such as a hurricane.  

The standard no damages for delay 
clause typically provides something 
similar to the following: 

additional time for completion of the 
Work, the amount of which shall be 
subject to the claims procedure set 
forth in the General Conditions.

The Owner shall not be liable to the 
Contractor and/or any Subcontractor 
for claims or damages of any nature 
caused by or arising out of delays.  
The sole remedy against the Owner 
for delays shall be the allowance of 
additional time for completion of the 
Work, the amount of which shall be 
subject to the claims procedure set 
forth in the General Conditions.

Werner Sabo, Legal Guide to AIA 
Documents, 2008 (5th ed.), p. 801.  
The no damages for delay clause acts 
as a waiver of any additional compen-
sation that the contractor or subcon-
tractor may seek for delays on a 
project.  

No damages for delay clauses are 
generally upheld in court.  However, 
case law provides that there are 
certain circumstances that may allow 
a contractor or subcontractor to 
pursue delay damages despite the 
existence of a no damages for delay 
clause in the construction contract.  
For example, if an owner has acted in 
bad faith, defrauded the contractor, 
or actively interfered with the 
contractor’s ability to construct a 
project, then a no damages for delay 
provision will be deemed ineffective.

In Southern Gulf Utilities, Inc. v. Boca 
Ciega Sanitary District, 238 So.2d 458 
(Fla. 2d DCA 1970), a contractor 
sought delay damages from the 
owner for failure to obtain rights-of-
way for the construction of the 
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Gov. Scott contacted our association requesting suggestions on creating an 
environment in Florida that encourages business growth and job creation.
 
This is the letter sent in response to the Governor’s request.

“In your letter of September 8, 2015 to our association, you request input from 
our organization in an effort to create jobs.

The Palm Beach County Roofing & Sheet Metal Contractors Association is a trade 
association representing the interests of the roofing industry. Our goal is to 
promote and develop an industry that provides multiple jobs in this State. As you 
are aware, small businesses make up more than 99.7 % of US employer firms. Our 
membership base consists of mostly small businesses that range from a few 
employees to companies with hundreds of employees. It is an industry that is 
overlooked by most trade schools and other educational facilities. In this day of 
technology, the roofing industry is no longer an individual with a pickup truck and 
some small tools. It has grown to be an industry that supplies jobs from laborer to 
estimators, and includes engineers, architects, IT people, sales people, managers, 
and many other positions. The auxiliary companies include suppliers, manufactur-
ers, wholesalers, and representatives who independently broker the products. In 
Florida small businesses employed over two-fifths or 3 million of the states private 
workforce. Almost all firms with employees are small. They make up 98.9 percent 
of all employers in the state.

For this reason, the state needs to assist in providing the educational and training 
facilities and opportunities to the members of a large part of the small businesses 
of the state, the roofing industry.

Our suggestion is to start with an apprentice program or technical education 
starting at the High School level in conjunction with the construction(roofing) 
industry, within the local tech or career academies. Create a program where the 
students get a hands-on education in the classroom or work shop and in the field 
shadowing industry professionals that would be age appropriate, for legal & 
insurance purposes. I know this has been tried in the past with little participation 
but with the Governors help and funding I think the climate is right at this time to 
do this especially for the roofing industry in light of the aging work force and lack 
of any formal training (except in house) in our trade.”

      Sincerely
      Mike J Daley, CPRC
      President
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• ASTM - www.guidance-inc.com/~roofroof/

• American Society of Civil Engineers - asce.org

• Cedar Shake & Shingle Bureau - www.CEDARBUREAU.org

• Galvalume Sheet Producers - www.steelroofing.com

• Sheet Membrane and Component Suppliers to the Commercial Roofing Industry (SPRI) - www.SPRI.org

Continued
CONSTRUCTION CONTRACT PROVISIONS:
THE NO DAMAGES FOR DELAY CLAUSE
project.  The contract between the owner and the contractor 
stated, in pertinent part, that “no claim whatsoever for 
damage by reason of any consequent delay or additional 
cost involved will be allowed.”  The owner argued that this 
no damages for delay clause precluded the contractor from 
obtaining delay damages.  The court held that the owner’s 
failure to obtain rights-of-way “transcended mere lethargy 
or bureaucratic bungling,” and the owner’s knowledge of the 
problem and willful refusal to obtain rights-of-way 
prevented it from hiding behind the no damages for delay 
provision contained in the contract.  As a result, the court 
held that the contractor was entitled to seek delay damages 
despite the existence of the no damages for delay clause.

Similarly, if an owner states that a contractor will not be 
subject to the no damages for delay provisions, the owner 
cannot then seek to enforce the provision against the 
contractor.  In Chicago Coll. of Osteopathic Med. v. George A. 
Fuller Co., 776 F.2d 198 (7th Cir. 1985), the construction 
contract between the prime contractor and subcontractor 
contained a no damages for delay provision.  The subcon-
tractor incurred delays on the project due to the erratic 
scheduling by the prime contractor.  Despite the existence of 
a no damages for delay clause in the contract, the prime 
contractor orally waived the provision and promised the 
subcontractor that it would receive payment for the delays.  
The court held that the prime contractor orally modified the 
contract and waived the no damages for delay provision 
even though the contract contained a provision which 
prohibited oral modifications.

Prior to performing work on a project, a contractor or 
subcontractor must scrutinize the terms of the construction 
contract.  Often, the bid documents contain liability disclaim-
ers such as a disclaimer for differing site conditions or a no 

damages for delay clause that may limit or bar a contractor or 
subcontractor’s entitlement to additional compensation.  If a 
contractor or subcontractor is aware of these provisions prior 
to entering into the contract or performing work, they can 
understand the impact these provisions may have on their 
work and adjust their bids or work accordingly.
  
Author’s note:  The information contained in this article is for 
general educational information only.  This information does 
not constitute legal advice, is not intended to constitute legal 
advice, nor should it be relied upon as legal advice for your 
specific factual pattern or situation.

Trent Cotney is Florida Bar Certified in Construction Law, 
General Counsel and a director of the Florida Roofing Sheet Metal 
and Air-Conditioning Contractors Association (FRSA), a member of 
the Palm Beach County Roofing & Sheet Metal Contractors 
Association (PBCRSMCA), a member of the National Roofing 
Contractors Association (NRCA), and a member of the Midwest 
Roofing Contractors Association (MRCA) and several other FRSA 
affiliates. For more information, contact the author at 813-579-
3278 or go to www.trentcotney.com.
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Come Join Us This Month at 
Tall Tales Restaurant

Roofers Dinner Meeting 
September, 2015 
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November 2015
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PBCR & SMCA 

2101 Vista Parkway, Suite 4001 

West Palm Beach, FL 33411

Tel:  561.655.5393

Fax:  561.688.8807

www.pbcroofers.com

http://www.facebook.com/

groups/269143749847473

Ronald A. Frano, MBA,  

Executive Director

rfrano@comcast.net

Like us on

Facebook!
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Upcoming: Thanksgiving
No Meeting in November
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